EPA’s Potential Proposal to Expand Tribal Participation in the 

Toxics Release Inventory (TRI) Program
Why is EPA considering a proposal to clarify tribal participation in the TRI Program?
EPA is considering a proposal to clarify its regulations and guidance to enable tribal governments to participate more fully in the TRI Program.  In 1990, EPA finalized regulations in the Federal Register (FR) requiring facilities in Indian country to submit annual TRI reports to EPA and the appropriate tribal government (55 FR 30632).  These amendments, however, were inadvertently left out of the Code of Federal Regulations (CFR).  We are considering undertaking a proposed rulemaking to include those provisions in the CFR and encourage tribal participation in the Program, as well as to communicate additional opportunities available to tribal governments.

How would the potential proposal affect TRI reporting facilities and the States or Tribes to which they would report?  
Since the beginning of the TRI Program in 1986, facilities that meet TRI reporting requirements have been required to submit annual TRI reports to EPA and the State in which they are located.  

The intent of EPA’s proposed rulemaking would be to require facilities that are located in Indian country to submit their annual TRI reports to the appropriate Tribe, rather than to the State in which the facility is geographically located.  The requirement for the facility to report to EPA would remain the same.  This was the intent of EPA’s rulemaking in 1990; however, as noted above, the relevant provisions were inadvertently omitted from the CFR.
Under the approach being considered, if the facility is located in the Indian country of a Tribe that becomes a member of the internet-based TRI Data Exchange, then that facility could meet its dual EPA/Tribal reporting requirements by submitting its TRI report to EPA via TRI-ME web (a web-based application that allows facilities to submit a paperless report)..  EPA would then automatically transmit the report to the appropriate Tribe via the TRI Data Exchange.  
If the facility is located  in the Indian country of a Tribe that does not become a member of the TRI Data Exchange, or if the facility traditionally submits via paper form, then the facility would be required to submit a TRI report to EPA and also to the appropriate Tribe.  

Under one approach being considered, if a State participates in (or becomes a member of) the TRI Data Exchange and a facility located in Indian country within that State electronically submits a TRI report to EPA, then that State could also receive the facility's TRI report via the TRI Data Exchange; the appropriate Tribe would receive the report as described earlier in this answer.
What would Tribes be required to do under the rule EPA is considering proposing?

Under the proposed rule EPA is considering and per the intent of the 1990 regulation, a Tribe's only responsibility would be to receive any TRI reports submitted by facilities located within its Indian country.  EPA would ask affected Tribes (those with facilities located in their Indian country) to identify a point of contact to whom facilities can provide the annual report of TRI releases.  If no TRI contact is designated, the Tribal Environmental Department would serve as the point of contact for report submissions.  

Although Tribes are not required to use the toxics release data received from facilities for any particular purpose, TRI data are among the many tools available to help Tribes better analyze potential sources of toxic chemicals, as well as to assess environmental and health conditions on their lands.  Tribes currently have and will continue to have access to TRI data across the entire nation, once it is made available to the public.  The proposal being considered would simply accelerate the timeframe within which a Tribe would receive data from facilities in its Indian country, and these data would be provided directly to the appropriate Tribe.
How many Tribes have TRI reporting facilities in their Indian country?  How many TRI reporting facilities are located in Indian country?

As of the 2009 reporting year, there are approximately 23 Tribes with TRI reporting facilities in their Indian country.  There are approximately 54 TRI reporting facilities located in Indian country as of the 2009 reporting year.

What other opportunities would this potential proposed rulemaking provide to tribal governments?

As part of this rulemaking effort, EPA is also considering a proposal to provide governments of all federally-recognized Tribes with two opportunities to petition EPA for certain TRI actions.  
The first opportunity would allow the tribal Chairperson or equivalent elected official to petition EPA to apply the TRI reporting requirements to a specific facility or facilities located within the Tribe’s Indian country.
The second opportunity would allow the tribal Chairperson or equivalent elected official to petition EPA to add a particular chemical or chemicals to the list of chemicals covered by TRI.

These opportunities currently exist for governors of States only.  EPA is considering establishing these same opportunities for Tribes.  
Under the procedures we are considering, if a Tribe’s Chairperson or equivalent elected official petitions EPA to add a particular chemical to the TRI list, EPA would be required to respond to that petition within 180 days of receipt.  If EPA did not respond within 180 days, the chemical would be automatically included on the TRI chemical list.  Such response time requirements from EPA would not, however, pertain to petitions to apply TRI reporting requirements to an individual facility.  These types of requirements already apply in the context of petitions by governors of States to add a chemical to the TRI list.
How would Tribes stay informed about ongoing activities in the TRI Program, express concerns, etc.?
Currently, the TRI Program convenes bi-monthly calls with TRI State Coordinators and TRI Regional Coordinators (located in each of EPA’s ten regional offices).  Under this potential proposed rule, EPA would ask Tribes to designate an official to receive the TRI reports and would then invite those designated TRI Tribal Coordinators to participate in the bi-monthly calls.
For more information, contact Beth Jackson by phone at 202-566-0626 or by email at jackson.elizabeth@epa.gov.
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